Emergency surgery is often performed on the elderly and susceptible patients with significant comorbidities; as a consequence, the risk of death or severe complications are high. Consent for surgery is a fundamental part of medical practice, in line with legal obligations and ethical principles.
Introduction
Emergency surgery is often performed on elderly patients and those with significant comorbidities; as a consequence, the risk of death or severe complication is high. Consenting to treatment (including surgery) is a fundamental part of medical practice, in line with legal obligations and ethical principles.
The need for patient consent is generally established in international human rights law along with consequences for neglecting this 'duty of care'. For consent to be valid, it must be voluntary and informed, and the person consenting must have the capacity to make the decision about treatment. However, the interpretation of gaining consent in practice may vary widely.
In emergencies involving surgical patients with chronic or acute mental incapacity (due to the surgical pathology), obtaining consent is challenging, and meeting the standards requires an up-to-date understanding of legislation, professional body guidelines, and ethical or cultural aspects.
What then are the standards for consent? What could be considered 'good practice'? And where are the 'grey' areas in actual clinical practice? In particular, what should happen with the most vulnerable patients -those who lack the capacity to give consent?
This article focuses on the guidance given by leading medical bodies in the UK -the National Health Service (NHS), the Royal College of Surgeons (RCS), the British Medical Association (BMA) and N.I.C.E (The National Institute for Health and Care Excellence) -as the source for answering these questions. In doing so, the authors are not declaring that this guidance is the best available; however, it is guidance that is regularly monitored and updated, clearly considering patients who lack mental capacity.
Discussion

➢ Consent
The foundation principles underlying any good practice standards are stressed unanimously as: showing respect for human life; making patient care the first concern; treating patients as individuals and respecting their dignity and decisions; giving patients the information they want or need in a way they can understand, including options, risks, and benefits of a treatment; and working with colleagues in a manner that best serves the patient's interests (1, 2) .
The guidance on consent begins from the stand point that the objective is to work with patients through a process of 'supported decision-making'. As already stated, for consent to be valid it must be given by a person with the capacity to make the decision in question, voluntarily done and from an informed standpoint (based on appropriate information) and, for more complex treatment, be confirmed in writing (3). In addition to informing the patient about what is involved in any specific treatment, along with its benefits, the GMC (4) requires doctors to also tell patients about 'significant', unavoidable, and frequently occurring risks. Furthermore, the healthcare professional has a responsibility to answer honestly any other questions/ concerns the patient may have. When the patient does not want to know about these options, basic information should still be provided, and it must be formally noted that the patient has refused information.
➢ Capacity
Since consent can only be gained from a patient who has the capacity to make a decision about treatment, how then is 'capacity' assessed? What is the procedure for patients who lack the capacity to comprehend their situation and/or what they are being asked to consent to, or where there is no time to ask the patient's representative for consent (emergency situations)?
The Mental Capacity Act (5) outlines five "statutory principles" that aim to guide assessment and decisionmaking of patient capacity. These are:
1. Adults are assumed to have capacity unless shown otherwise; 2. All practical steps must be taken to help an individual make a decision; 3. A person is not to be treated as unable to make a decision merely because he/she makes an unwise decision; 4. An act done or decision made on behalf of a patient who lacks capacity must be done in their 'best interests', 5. It must be done in the least restrictive way.
'Capacity' is defined as: The ability to make a specific decision at a particular time. This definition relies on the patient being able to understand the information relevant to the decision; retain the information long enough to be able to make the decision; use or weigh the information; and communicate the decision by any means. If an individual is unable to do any one of these, then he or she is deemed to lack decision-making capacity in relation to the specific treatment under discussion (6). Therefore, capacity might be affected in chronic or acute conditions. The Care Quality Commission (7) estimates that around 2 million people in England and Wales may lack the capacity to make certain decisions for themselves at some point due to illness, injury, or disability. The Independent Mental Capacity Advocacy Service in their 7th annual report states that 13,301 referrals were received in 2013/14, more than double the number in 2007/2008 (the majority of referrals -64% -were for adults aged 66 and over). The most common mental impairments associated with a referral to the Independent Mental Capacity Advocacy service were dementia (42%), learning disability (20%), and mental health problems (13%). the information a patient might want or need but they must take reasonable steps to ensure that patients are aware of all risks that are material to them' (12). This ruling should also be valid for those patients who lack decision making capacity at the point of treatment.
One of the really challenging questions is the extent to which a person's capacity must be impaired before he or she loses their right to make a decision. 'Capacity' is not an absolute and clear concept and assessing it can therefore be complex and uncertain. It is still subject to opinion and therefore may be disputable in some cases. If a patient's incapacity is permanent rather than temporary, chronic or an acute deterioration, previous or in relation to the surgical pathology, it can affect decision making with regard to treatment.
The combination of 'emergency' setting and a patient who lacks 'capacity' is a challenge between patient-centered and 'paternalistic' approaches.
Legislation and guidelines state that the physician has overall responsibility to make a decision in the 'best interests' of the patient, but in so doing has to consider evidence from a potential range of sources: any prior 
Conclusions
In the end, it is the surgeon who, more often than not, has ultimate responsibility in practice with emergency surgical patients with impaired mental capacity and who has to act in what is considered the patient's ´best interest´. However, the view of ´best interest´ clearly might vary. In practice, problems tend to arise only when there is a negative outcome as a result of the action taken. It is then when 'best interest' is more likely to be disputed retrospectively. In these situations, especially, it is important to realize that best practice is not always synonymous and should not be confused with a good result. Since patient consent is rarely gained in this scenario and best interest may always be open to debate, it is possible (and probable) that it remains a grey area until disputed in court and then legally made black and white.
➢ Definitions
Power of Attorney: a legal document appointing one or more people selected by the patient (known as 'attorneys') to help or to make decisions on behalf of the patient not having mental capacity to do so at that time.
Court Appointed Deputy: appointed by the Court of Protection to make decisions for someone who is unable to do so on his/her own. They (the 'Deputy') are responsible for making these decisions until either the person in their charge dies or is able to make decisions on his/her own again.
Advanced Decision: a decision made in advance (written) to refuse a specific type of treatment at some time in the future. It is legally binding.
